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The American Economy was built upon the labors of the small business person. The family business is an American icon, representing much of what is right and good. The family business is also very much in jeopardy today, not so much because of burdensome taxes or corporate predators, but more so due to inadequate planning.

Most people wouldn’t dream of leaving important decisions about the care of their minor children or the disposition of their assets to a judge, state employees, creditors or unfamiliar lawyers. Yet the statistics are staggering with regard to the number of business owners who have done absolutely no planning regarding the transition of their businesses following incapacity, retirement and death. And yet there are two similarities among small business owners. First, typically, the business generates most of the client’s income and constitutes most of his or her family wealth. Also typically, if the owner dies, the business simply cannot sustain its earnings, and loses a great deal of its value. Many times, even if the business can sustain its earnings, the business often dies along with its owner, due to conflict among family members, or the lack of motivation by remaining employees.


Income and Value Are Jeopardized

Both income and value in a small business are jeopardized primarily by two events, each of which is certain to happen. First, the owner’s involvement in the company is destined to end, at which point the company will lose the owner’s economic contribution to the company. Second, the ownership interest in the business must eventually be transferred. When this transfer occurs, the company is going to be subject to transfer costs, including taxes.

What Will Proper Planning Accomplish?

Proper business succession planning seeks to minimize the adverse impact of the two certainties by doing three things: 
1. Generating sufficient income for the owner and the family when the owner is no longer involved. 
2. Transferring the owner’s interest in the business to the owner’s beneficiaries, employees or an outside buyer at the best value. 
3. Minimizing the costs of transferring the business interest to the owner’s beneficiaries, employees or an outside buyer.

The general rule in business transition planning is this: The earlier you plan, the easier, cheaper and less effort it will take. 
Step One: Setting Your Exit Objectives
When a man does not know which harbor he is heading for, no wind is the right wind
   -1st Century Roman Philosopher Seneca
The first and most important step in business transition planning is to take the time to set out your exit objectives. If you are planning to sell the business, then you will benefit from taking the time to understand the steps necessary to receive the maximum value from your business. If you will be transitioning your business to family members or employees, then plans need to be made to take the steps necessary to transition the business smoothly, while minimizing taxes. If you plan to continue running your business, then you need to think about planning for contingencies such as permanent disability, future retirement or premature death.

The first step in your work with Albertson Law Group, P.S. will be to work through these preliminary issues, in order to develop a plan that will suit your own individual needs. At the outset, your attorney will need to gather information about you and your concerns, your goals, how your business functions, and the value of your business. Although this is a time-consuming process, the information gathered during your initial meetings will be critical to the success of your business plan. Your estate planning attorney will spend time with you understanding the nature of your business, and may even ask to visit your place of business so that he or she can get a “feel” for how you operate your business. 

Your attorney will ask you to complete a questionnaire to provide information on your family, how your business functions, what the value of your business is, and what your desires are for your business. The more complete information you provide, the higher the quality of the final plan.

Step Two: Getting Your “Team” Together
The second step in proper business succession planning is to be certain you have the right advisors. In most cases, your existing advisors will be made a part of the “team”, and in the event you do not have an advisor in the area, Albertson Law Group will assist you in locating advisors in each area.

In most circumstances, you will need three professional advisors on your team: 
· The Estate Planning Attorney 
· Certified Public Accountant 
· Life Underwriter/Financial planner 
If, during the planning stages, you determine that you desire to create a plan to sell your business, then very often you will need additional advisors on the team: 
· Business Valuation Expert 
· Mergers & Acquisitions Attorney 
· Investment Banker 
You, as the business owner, are the owner and “quarterback” of the team; yet putting together a proper succession plan will require some specific expertise that will be very valuable. The more these team members work together, the better you will be cared for, and ultimately, everything, including your business tax issues, personal estate planning and business succession plan will coordinate with one another, each as a part of your team.

Step Three: Creating the Plan
There are several components to the business succession plan which may include much more than simply drafting documents. These may include the following:

Planning for The Sale of the Company 
If you determine that the best course of action for your business is to prepare for its sale, then several important things need to be completed. Albertson Law Group, P.S. can assist you in several ways, by helping you to assemble a team of advisors to accomplish the following tasks: 
1. Valuing Your Business
In order to find the best price to ask for your business, you must know what it is worth. A proper business valuation is a critical step in selling your business.
2. Making your Business More Valuable
There are many “clean-up” activities that need to be completed prior to putting your business up for sale which will enhance the value and salability of your business. 
3. Converting your Business to Cash
The process of selling your business for what you need will require the help of experts: an investment banker, a merger and acquisitions attorney and an accountant. With experts on your side assisting you to find buyers, negotiating the sale and doing the tax planning, your will command a better price for your business, structured in a tax-favorable way.
Planning for Withdrawal from the Company 
Finding and grooming a new owner. Some businesses are “one man shops” in which the entire value of the business is tied up in the owner. Many business owners assume that nobody else could run the business or make the contribution that they could make. Many times this is true. Just as often, however, what the owner needs is assistance developing a plan to bring someone into the business, whether it is a family member or a non-family member, to begin the process of grooming a future owner. Part of this process may be looking for an employee who could step into your shoes at some point. Or, if you already have employees, perhaps beginning to delegate responsibility, or even sharing the company long before you intend to withdraw, paving the way for others to generate sufficient income for the company. Your attorney can help you to develop a plan to accomplish this.

Drawing up a business contingency plan. In situations where it simply would not be feasible or desirable to groom future owners, a transition contingency plan may provide your loved ones with the help they need to maximize any value in the business due to your untimely death or permanent incapacity. The business contingency plan is a communication in writing of your wishes as to what should be done with the business upon your death or permanent incapacity.
Included in this document, which your attorney can prepare with you, would be all of the various instructions regarding the transition of your business. Some of the issues covered through this document are things such as: 
· The designation of key employees who can be given the responsibility to continue and supervise business operations, financial decisions and internal administration; 
· Advisors who should be consulted in the ownership transfer process; 
· If the business is to be sold, a list of the names and contacts of businesses that have expressed an interest in acquiring your business; 
· Specific instructions regarding nuances of the transition of your business that would be difficult for family members to know without you telling them; 
· How key people would be compensated for their time and keep them committed to working in the company until it can be sold or transitioned to a new owner?

Albertson Law Group, P.S. can assist in putting together a “Stay Bonus” plan that will provide incentives to your key employees to stay with the company until it is sold or transitioned to a new owner. 
Additionally, you may need help finding ways to use your current business value to raise your own future income. Such things as nonqualified deferred compensations plans, VEBA trusts, cross-tested plans and even qualified retirement plans can be very helpful to provide sufficient income for you even if you have to close the doors of the business when you retire. Together with the accountant and financial planner, programs can be set up to provide sufficient cash flow for your and your family’s needs even if the doors to the business will simply be closed when you retire.

Developing a Business Succession Plan when there are Partners, Multiple Shareholders or Co-Owners
In any company in which there are multiple owners, a Buy-Sell, or Business Succession Agreement is critical. A Buy-Sell Agreement is an arrangement for the disposition of a business interest in the event of the owner's death, permanent disability, retirement, or upon withdrawal from the business at some earlier time. Business continuation agreements can take a number of forms: 
(1) an agreement between the business itself and the individual owners (either a corporate stock redemption agreement or partnership liquidation agreement), frequently called an "entity" plan;

(2) an agreement between the individual owners (a cross-purchase or "criss-cross" agreement);

(3) an agreement between the individual owners and key person, family member, or outside individual (a "third-party" business buy-out agreement); or

(4) a combination of the above methods.
When a corporation is involved, the most common type of business continuation agreement is the stock redemption plan (often called stock retirement plans). In this type of buy-sell, the corporation itself agrees to purchase (redeem) the stock of the withdrawing or deceased shareholder.

In a cross-purchase plan, the individuals agree between or among themselves to purchase the interest of a withdrawing or deceased shareholder.

In the case of a partnership, an agreement similar to the corporate stock redemption plan is the partnership liquidation agreement, where the partnership in effect purchases the interest of the deceased or withdrawing shareholder by distributing assets in liquidation of his or her interest or the partners agree to a cross-purchase similar to the corporate cross-purchase plan.

WHEN WOULD YOU WANT A BUSINESS CONTINUATION AGREEMENT? 
1. When you have a need for a guaranteed market for the sale of the business if there is a death, disability or retirement.
2. When the value of a business needs to be "pegged" for estate tax purposes.
3. When a shareholder would be unable or unwilling to continue running the business with the family of a deceased co-stockholder.
4. When the business involves a high amount of financial risk for the family of a deceased shareholder and it is desirable to convert the business interest into cash at his or her death.
5. When the business owner wants to prevent all or part of the business from falling into the hands of "outsiders." This could include preventing a divorcing spouse to capture the business.
6. When the business owners need to have certainty that a family closely-held business will transfer as they desire.
Other Issues Business Owners Need to Plan For
Unfortunately, there probably is no one best way to transfer the business. Because every company is unique, and each owner of each company is equally unique, the plan that works best is very individual. There are common concerns that many company owners have in planning, such as:

Capital Gains Tax
Very often the business has a basis close to zero. Upon selling the business there can be tremendous capital gains taxes to be paid. Albertson Law Group, P.S. can help you plan for minimizing capital gains taxes upon the sale of your business. 

Estate Tax
Because so much of the typical business owner’s estate consists of the business, there are two primary concerns. If the business is in your estate on death, the government will tax the value under the estate tax rules. Additionally, there may not be liquidity to pay the taxes, and the business will either have to be sold, or the heirs will have to borrow large sums of money to pay the taxes.


Fairness to Heirs
Once again, the business can be the single largest asset in the estate. Very often, if children are working in the business, they may be the logical new owners. But if some of the children are not working in the business and some are, how do you insure that the estate will be evenly divided, while at the same time securing the business for the child working there?

Integrating Business Succession Planning with Your Estate Planning
Business Succession Planning must be done in coordination with your general estate planning. For many business owners, the business is one of the most valuable assets in your estate. Consequently, the transition of the business is a component of your overall estate plan. For this reason, an estate planning attorney may be the very best person to assist you with your business succession planning.

The Bottom Line: What Do You Want?
Proper estate planning is much more than mass producing wills and probating estates.

Proper estate planning is a process in which professionals, including an attorney who concentrates his or her practice on estate planning, spends significant time with you, asking the right questions, in order to understand your needs, your concerns and the objectives for your estate.

When you and your attorney reach a mutual understanding of those needs, the attorney will prepare the highest quality legal documents that will assure your control of your property while you are alive, that you and your loved ones are taken care of if you become disabled, and enable you to give what you have to whom you want, the way you want, and when you want, at the same time saving every tax dollar, professional fee, and court cost possible.

The planning tools you use should be your decision, based upon your particular circumstances and personality. There is no one right answer for anyone. Having an estate planning attorney help you through the process, however, will be an important investment of your time.




